—
foo Rules

IDAHO COUNCIL ON
DEVELOPMENTAL
DISABILITIES

What are they and why are they important?

Nearly every agency of state government has rules (regulations) that guide how
they run their programs. Rules provide additional details to what is in the law.
They are as important as the law so it is critical to know what they contain.
However, they can be challenging to find, confusing to monitor and difficult to

change.

The rulemaking process in Idaho is called “promulgation” and involves making the
rules public so that everyone knows what they contain and when and how they
can have input into them. The publication of rules is done in the Administrative
Bulletin initially and then in the Administrative Code. These are available on line
and notice of rules changes or new rules are also published monthly in Idaho’s
major newspapers — generally the first week of the month. The link to the
Administrative Code is http://adm.idaho.gov/adminrules/.

The promulgation process in Idaho has 5 parts, although each part is not always
included in every rule promulgation.

1 - Negotiated Rulemaking

This part of the rule making process is when the agency meets or otherwise tries
to get input from people who will be affected by the rule before the formal
process begins. Agencies are encouraged to do this whenever possible because it
identifies some of the issues that may be problems and provides the opportunity
for those to be solved (if possible) before rules are proposed. The public is
notified about this by the agency publishing a “Notice of Intent to Promulgate a
Rule.” Often the agency will invite stakeholder groups that they know will be
interested in the rule to come together and discuss the rule and what its impact
will be. However, the state does not have to use negotiated rule making if the
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rule making is to comply with a law or court order. Advantages to using this
process include:

e It can save time and money by identifying and addressing potential
problems before the rule is formally proposed

e It can improve the rule

e |t can get stakeholders to agree on the rule instead of speaking against it
later on

2 - Proposed Rule

This is the beginning of the formal rule promulgation process. This is a legal
process with procedures that must be followed including publishing the notice of
the rule, including a plain language description of what it does and how much it
will cost. The notice must also include the text of the proposed rule and where,
when, and how people can provide comment on it, including a deadline for
comment.

At this stage a rule is not enforceable, it is just proposed. If the agency decides to
pull the rule, it must publish a notice that it is “vacating” the proposed rule
making.

The state is not allowed to begin promulgating proposed rules from mid-
November through the end of the legislative session. This moratorium
(suspension of rule making) does not apply to negotiated, temporary, or pending
rule making.

3 - Temporary Rule

This is a rule that is effective and enforceable immediately upon its adoption by
the agency or by a specific date. Itis used in “emergency” situations and is in
effect for a certain period of time. The criteria for what is an emergency is
outlined in law. It requires approval by the Governor and does not require public
input or review by the legislature before going into effect. However, temporary
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rules that are adopted by an agency before the legislative session must be
reviewed and approved by the legislature in order to remain in effect after the
end of the legislative session. Temporary rules that are adopted during a
legislative session are in effect until the next legislative session or until their
expiration date. Once the temporary rule is adopted, the agency must begin the
formal process of making it a proposed rule or it will expire.

4 - Pending Rule

This is a rule that is adopted by the agency under regular rulemaking procedures
but is waiting for (pending) review by the legislature. The rule must be published
with the same criteria as a proposed rule.

5 - Final Rule

This is a rule that is adopted by the agency and has been reviewed and approved
by the legislature. Sometimes these rules are referred to as “permanent rules.”
Collectively, these rules make up the Administrative Code.

Rules and the Legislature

All rule changes must be reviewed by the germane committee (the committee
that deals with that particular issue) of the legislature. They cannot be amended
but the committee can approve or not approve specific sections which may have
the effect of amending. This rule review generally takes place at the beginning of
the legislative session. This is an opportunity for the public to provide comment
during a committee hearing. The rules are posted on the committee agenda by
rule number with a very short title. It is important to know the rule number as
the title may not provide adequate information. Since rules provide much more
detail about how a law will be implemented, it is just as important (and
sometimes more so) for people to let agencies and elected officials know if there
are problems with a particular rule.



How to find and read rules

The Administrative Code, the Administrative Bulletin, and other information can
be found on line under the Office of the Administrative Rules Coordinator at
http://adm.idaho.gov/adminrules/. Included on that page are links to the rules
that are to be reviewed by the next legislature as well as a legislative staff analysis

of the rules. There is also a link about how to comment on rules.

Rules have a complex numbering system. An alphabetical list of all agencies and
their numbers can be found on the Administrative Procedures website at
http://adm.idaho.gov/adminrules/agyindex.htm. All state agencies must
following this same type of numbering system. Within each department or
agency, there may be divisions (each with their own number) and within divisions
there could be programs or bureaus (each with a different number). Most of the
rules we monitor are within the Department of Health and Welfare, which has the
number 16. Within the Department, there are seven divisions for rules, 01-07.

These are generally:

01 Emergency Medical Services

02 Health

03 Welfare, Medicaid

04 Welfare, Family & Community Services
05 DHW operations

06 Family and Community Services

07 Behavioral Health

Here is an example of numbering from the Administrative Code for one section of
the rule for Consumer Directed Services, 16.03.13.136.02.a:

“16” is the IDAPA agency code that identifies the Department of Health
and Welfare.

“03” is the Title number for a Division within the Department. In this
example, 03 identifies the Division of Medicaid within the Department of
Health and Welfare.
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“13” is the Chapter number 13 of Title 03, “Consumer Directed Services.”
“136” refers to Section 136, “Support Broker Duties and Responsibilities.”

“02” refers to the first level subsection 136.02, “Required Support Broker
duties”.

“a” refers to the second level subsection, Paragraph 136.02.a, “Participate
in person-centered planning.”

Although not in this example, there could also be third level subsections using
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lower case Roman Numerals (“i” or “ii”, etc).

When rule or rule changes are published for the public, they are given a Docket
Number. This is the agency number, the division number, the program number
and then the year and order of the rule. Here is an example of a heading for a
rule docket.

IDAPA 16 - DEPARTMENT OF HEALTH AND WELFARE
16.03.13 - CONSUMER-DIRECTED SERVICES
DOCKET NO. 16-0313-1101

NOTICE OF RULEMAKING - TEMPORARY AND PROPOSED RULE

The Department is Health and Welfare (IDAPA 16); Division of Medicaid (03);
Chapter Number for Self Directed Services (13) and the year (this is the first rule
for this program in 2011).

Within the rule docket, text that is struek-through is to be removed from the
document. Text that is to be added is underlined.

All of these documents are available only on-line or you can purchase or subscribe
to them on CD for a fee. Go online to the Administrative Rules website or call
208-332-1820 for more information.



